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Generally, in an action for malicious prosecution, the question is not whether the plaintiff was guilty of the crime 
charged but whether the defendant had probable cause to believe the plaintiff guilty. 


Generally, the question of probable cause or the absence of it is in no sense dependent on the guilt or innocence of the 
accused.' Rather, it is the state of mind of the person commencing the prosecution that is at issue.” The existence of probable 
cause depends on whether the prosecutor acted in good faith.’ If the prosecutor acted because of an honest belief in the 
defendant’s guilt based on reasonable grounds, probable cause is sufficiently established even though the accused was in fact 
innocent.’ Accordingly, probable cause does not depend upon the ultimate merit of the allegations against the person 
arrested.” However, there is authority that to prevail on a malicious prosecution claim, a plaintiff must prove their innocence 
of the crime charged.° 


Plea of guilty. 


A plea of guilty, not obtained by fraud or unfair means, is conclusive evidence of probable cause, notwithstanding the 
subsequent withdrawal of the plea and acquittal.’ 
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